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The JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG Journal is to acquaint 
naval personnel with matters related to military law 
and to bring to notice recent developments in this field. 

The JAG Journal publishes material which it con- 
sidered will assist in achieving this objective but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy or of the Judge Advocate General. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 


approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL wil! 
return unpublished manuscripts if so requested but re- 
sponsibility for safe return cannot be assumed. No 
compensation can be paid for articles accepted and 
published. 
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RECENT DECISIONS OF THE 
COMPTROLLER GENERAL « 





ENTITLEMENT TO BASIC ALLOWANCE FOR QUAR- 
TERS—On 8 June 1955 the Comptroller General held 
that an officer who with his wife, also a member of the 
uniformed services, jointly occupies public quarters, des- 
ignated as dependent or family-type quarters, is pre- 
cluded from receiving basic allowance for quarters on 
account of the husband’s dependent children, notwith- 
standing the fact that said children are in the custody 
of the officer’s former wife pursuant to a court order, 
and do not therefore reside in the family-type quarters 
assigned. Where, on the other hand, a member and his 
wife are both in the service and each is assigned single 
quarters, the Comptroller General stated that each 
member may receive a basic allowance for quarters on 
account of dependent children if otherwise entitled. 
CompGen Decision B—122740, 8 June 1955. 

ENTITLEMENT TO PAY AND ALLOWANCES AFTER 
EXPIRATION OF ENLISTMENT—On 29 August 1955 
the Comptroller General held, on the basis of authority 
contained in the Act of December 12, 1941 (55 Stat. 
797), that an enlisted member of the Marine Corps 
retained on active service beyond the date of expiration 
of enlistment for medical care or hospitalization neces- 
sitated by a disease or injury incident to service and 
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not due to misconduct would be entitled to pay and al- 
lowances for the period so held. That rule, it was held, 
prevails even though the member is court-martialed 
during the period he is so held beyond the expiration of 
enlistment and even though he receives a sentence there- 
from to confinement and a bad-conduct discharge. How- 
ever, as provided in the Act of December 12, 1941, supra, 
pay and allowances accruing during such a period are 
subject to forfeiture in the same manner and to the 
same extent as if his term of enlistment had not expired. 
CompGen Decision B—123453, 29 August 1955. 

EXECUTION OF SURVIVORSHIP ANNUITY ELEC- 
TION UNDER CONTINGENCY OPTION ACT—On 15 
July 1955 the Comptroller General held that an affidavit 
evidencing a survivorship annuity election under the 
Uniformed Services Contingency Option Act of 1953 
which was executed on 29 April 1954, by a retired naval 
officer and given to his attorney who mailed it on 1 May 
1954, the day the officer died, remained in the control 
and possession of the officer’s agent until after 30 April 
1954, the date the statutory time limitation expired and, 
therefore, was not a valid election. CompGen Decision 
B-124568, 15 July 1955. 


should adopt an objective rather than an argumentative 
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Military Justice Regulations 


In the 1955 Naval Supplement 


Commander Robert H. Rathbun, USN 


“PECIFIC REGULATIONS with respect to 

military justice processes in the naval serv- 
ize which supplement the Manual for Courts- 
Martial, U. S., 1951, have been included in Chap- 
ter 1 of the Naval Supplement to that Manual. 
After these regulations became effective on 31 
May 1951 the Office of the Judge Advocate Gen- 
eral received recommendations from fleet and 
shore activities proposing amendments to these 
supplementary regulations in light of new de- 
velopments resulting from decisions of the U. 8. 
Court of Military Appeals and in some cases 
from apparent shortcomings in the provisions 
revealed after a period of operation under the 
1951 regulations. Those recommendations 
were carefully examined not only by the Office 
of the Judge Advocate General but also by other 
interested bureaus and offices in the Navy De- 
partment and many have been incorporated in 
the revision of Chapter 1, 1955 NS, MCM, which 
becomes effective on 1 December 1955. Because 
each recommended change has been examined 
at departmental level by those who have an 
administrative interest in the particular prob- 
lem, it is unlikely that the originator of such 
a recommendation will at this point enjoy any 
particular pride of cultivation, even assuming 
that he can recognize in the fruit a seed which 
he may have planted. Many have contributed 
to the 1955 revision and it represents to a 
marked degree an integrated effort. 

In a number of areas substantial change has 
been effected which will require the immediate 
attention of personnel responsible for the ad- 
ministration of military justice. The entire 
text has been edited from a style standpoint to 
attain uniformity and odd paragraphs have in 
many cases been assigned a designation within 
the system previously used. Sections have been 
rearranged in a more logical grouping, the first 
group of sections relating to pretrial matters, 
the second group to trial matters, the third to 
post trial matters, and the last group to miscel- 
laneous regulations. A table has been included 
at the close of this article which keys the sec- 
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tion numbers used in the 1955 Supplement to 
the section numbers in the 1951 Supplement. 

While there is no inference that the following 
changes are exclusive or paramount, attention 
is invited to the character of these particular 
revisions which affect problems of military jus- 
tice arising with some frequency. 

A. A major deletion in the 1955 Supplement 
has been Section 0123 of the 1951 Supplement 
in which a definition of “commander” as used in 
paragraph 171a, MCM, 1951 was set forth. Sec- 
tion 0123 defined those commanders who were 
authorized to issue orders violations of which 
could be pleaded as offenses involving a violation 
of or failure to obey a lawful general order or 
regulation (Article 92, UCMJ). The definition 
was that traditionally used in the Navy. Sub- 
sequent to publication of the Naval Supplement 
definition but with relation to offenses arising 
prior thereto, the U. S. Court of Military Ap- 
peals held in the cases U. S. v. Wade, 1 USCMA 
459, 4 CMR 51 and U. S. v. Snyder, 1 USCMA 
423, 4 CMR 15, that the term “general order” is 
new to the services but that it is synonymous 
with “standing orders” issued by commanders 
of inferior commands. In the case of U. S. v. 
Bunch, 3 USCMA 186, 11 CMR 186, however, 
the U. S. Court of Military Appeals gave recog- 
nition to the Naval Supplement definition and 
concluded that a specification alleging violation 
of a ship’s order under form 28, Appendix 6c, 
MCM, 1951, page 476, was fatally defective be- 
cause the essential element of knowledge was 
not alleged. Allegation of knowledge in the 
Bunch case was necessary only because of the 
definition contained in Section 0123 and the 
U. S. Court of Military Appeals stated that the 
rule in Snyder otherwise would be controlling in 
absence of this regulation restricting issuance 
of general orders to higher commanders. Ac- 
cordingly, the Naval Supplement provision, as 
construed by the U. S. Court of Military Ap- 
peals, produced confusion rather than clari- 
fication. It was considered undesirable for a 
body of case law to be developed under an inter- 
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pretation of the Naval Supplement which does 
not apply to the other armed services and dele- 
tion of Section 0123 was considered consistent 
with the Congressional intent that there be a 
uniformity in military justice. It would ap- 
pear further that the sample specification pro- 
vided in form 28, Appendix 6c; page 476, MCM, 
1951 now may be followed without error to 
allege violation of a ship’s order in view of the 
deletion of this section in the 1955 Supplement, 
notwithstanding the fact that an allegation of 
knowledge would consitute better pleading be- 
cause there must be in any case proof of knowl- 
edge of orders emanating from commands 
inferior to a department or territorial, theater 
or similar area command, U. S. v. Arnovits, 3 
USCMA 538, 13 CMR 94. 

B. Section 0101 of the 1955 Supplement re- 
lating to non-judicial punishment represents a 
major effort of interested offices, bureaus and 
activities to provide a more definitive and work- 
able regulation. The revised section includes 
the following important concepts: 

1. It has been made clear that the command- 
ing officer of a unit attached to a ship not only 
should refrain from exercising authority under 
Article 15, UCMJ, but should refer such dis- 
ciplinary matters to the commanding officer of 
the ship. 

2. Under the revised procedure, non-judicial 
punishment, other than a letter of censure, must 
be preceded in every case by the impartial hear- 
ing provided for in paragraph 133b, MCM. 
However, if non-judicial punishment is contem- 
plated on the basis of findings of fact of an in- 
vestigation or court of inquiry where the ac- 
cused was accorded the rights of a party with 
respect to the offense for which the punishment 
is contemplated, this hearing need extend only 
to the requirements of Article 31 (b), UCMJ 
and the right of the accused to present matter 
in defense, mitigation, or extenuation. If the 
individual concerned was not accorded the rights 
of a party with respect to the offense for which 
punishment is contemplated, he must be afforded 
the impartial hearing prescribed in paragraph 
133b, MCM. In the alternative, however, the 
record may be returned to the investigative 
body for additional proceedings so that the in- 
dividual concerned may be accorded the rights 
of a party with respect to that offense. It is con- 
templated that the revised procedure will elimi- 
nate the additional investigations which were 
ordered in many cases under the language of the 
1951 Supplement. With regard to letters of 
censure imposed as a punishment within the 
purview of Article 15, UCMJ, a specific proce- 
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dure has been included which incorporates the 
provisions of SECNAV Instruction 1621.1 by, 
reference and which authorizes the issuance of 
such a letter on the basis of the impartial hear - 
ing prescribed in paragraph 133b, MCM, as we!| 
as when based on the findings of fact of a fact 
finding body (court of inquiry or an investiga- 
tion). This impartial hearing is an inquiry un- 
restricted in its procedure and form except fo° 
those elemental requirements set forth in para- 
graph 133b whereby the accused is informed of 
the nature of the offenses alleged and is given: 
the warning set forth in Article 31. Any wit- 
nesses are given the same warning and any mat- 
ters in mitigation, extenuation, or defense by 
the accused are heard. It may be conducted by 
the commanding officer of the prospective ad- 
dressee of the letter of censure or by any officer 
designated by him or higher authority. 

3. A definitive provision has been included 
with respect to the availability to individuals of 
records of proceedings of investigations and 
courts of inquiry and reports of a hearing pur- 
suant to paragraph 133b, MCM. Itismadeclear 
that such records and reports are for adminis- 
trative use within the Naval Establishment and 
are not intended for distribution to individuals 
for their personal use, except where the record 
is used as a pretrial investigation (paragraph 
34, MCM, 1951). In any case where non-judi- 
cial punishment is contemplated, however, based 
upon information contained in such record or 
report, a copy shall be made available to the 
individual concerned for his examination in con- 
nection with the preparation of a defense or an 
appeal. If the individual concerned so requests, 
a copy of the record or report may be given to 
him except in those instances where the best in- 


terests of the government may be adversely af-’ 


fected by such action. In any case of doubt the 
matter must be referred to the Judge Advocate 
General for advice. It is contemplated that this 
provision, while protecting the rights of the in- 
dividual concerned in every case, will provide 
a workable solution to the problem of record 
availability. 

4. With reference to appeals from non-judi- 
cial punishment the “reasonable time” as used 
in paragraph 134, MCM, 1951, has been con- 
strued by specific provision to be 15 days after 
imposition of non-judicial punishment. It is 
further provided that in computing this appeal 
period allowance must be made for the time 
required to transmit communications pertain- 
ing to the imposition of non-judicial punishment 
and the appeal therefrom through the mails. 
The appeal from non-judicial punishment will 








be made to the authority next superior to the 
commanding officer who awarded the non-judi- 
cial punishment, whether or not he is at the time 
of appeal in the chain of command of the person 
punished. With particular reference to appeals 
from a letter of censure, the officer who issued 
the letter must attach to an appeal the record of 
the investigation, court of inquiry, or report 
(f the hearing on which the letter of censure has 
!een based. The superior to whom the appeal is 
»iade may then direct additional inquiry or in- 
 estigation into matters raised by the appeal if 
ie deems such action necessary in the interests 
of justice. Unless the addressee has indicated 
n writing that he does not desire to appeal, no 
opy of a letter of censure within the purview of 
Article 15, UCMJ, will be forwarded to the 
3ureau of Naval Personnel or the Commandant 
f the Marine Corps for inclusion in the ad- 
lressee’s official record until a reasonable time 
1as elapsed or until any appeal therefrom has 
een adjudicated. 

5. A new provision has been included which 
authorizes suspension of execution of non- 
judicial punishment involving confinement or 
restriction awarded at sea, until the ship reaches 
port, provided such suspension shall not be in 
excess of 15 days. A similar provision has been 
included for personnel of the Marine Corps at- 
tached to a unit of the Fleet Marine Force in 
the field, whereby execution may be deferred by 
the officer awarding the punishment until re- 
turn of the unit to garrison. These regulations 
will permit the imposition of effective punish- 
ment which under the circumstances would 
otherwise be meaningless. 

C. The 1951 Supplement resulted in a dis- 
tinction between the preparation of summarized 
records and the preparation of verbatim rec- 
ords with respect to the insertion of the original 
of the charge sheet in the record of trial. There 
was no basis for this distinction other than the 
guide set forth in Appendix 8a, MCM, 1951, 
page 507 which indicated that the name and 
description of the accuser, the affidivat, and 
the reference for trial are to be copied verbatim 
into the record. There has been no demon- 
strated requirement for retaining this distinc- 
tion and it is now provided in a new section 
treating this subject matter that all records 
are to be assembled in the manner prescribed 
for summarized records; that is, that the orig- 
inal charge sheet be inserted in the original 
record. Because the guide in Appendix 8a, 
MCM, 1951, page 507, may result in some cases 
in a verbatim transcription of this material into 
the record, provision is also included in the re- 


vision for prefixing the original of the charge 
sheet to the original of the record in those cases. 
At such time as the Manual for Courts-Martial 
is revised it will be recommended that the pres- 
ent provision in the guide be deleted. 

D. Provision is now included for the payment 
of civilian witnesses who testify outside the 
continental limits of the United States, its ter- 
ritories and possessions, where subpoena is in- 
effective. Payment of such civilian witnesses 
in foreign countries may be made on the basis 
of an order by the convening authority or ap- 
pointing authority directing the disbursing offi- 
cer to pay to the witness the fees and mileage 
supported by the public voucher signed and 
certified in the usual manner. 

E. A new section relating to disclosure of clas- 
sified matter through judicial proceedings has 
been included because it covers a subject of im- 
portance which can easily be overlooked by con- 
vening authorities and court-martial personnel. 
This new section directs attention to the provi- 
sions of the Manual for Courts-Martial, 1951, 
which govern trials involving classified matter 
and to the provisions of the Navy Security Man- 
ual on the same subject. The present Navy 


Security Manual contains a lengthy section cov- 
ering this entire problem and the 1955 Supple- 
ment sets forth the clearance requirements for 


personnel in cases involving classified matter, 
and directs closed sessions where necessary to 
prevent disclosure of classified information to 
unauthorized persons. The section includes a 
requirement for the clearance of all personnel 
whose presence is required in the trial of such 
a case, including civilian defense counsel. At- 
tention is further directed to provision of the 
Security Manual which requires that each com- 
ponent of a record of trial be marked with the 
classification it warrants, thus avoiding over- 
classification of each page of a voluminous 
record. 

F. By specific reference in the 1955 Supple- 
ment the law officer and the president of a spe- 
cial court-martial, in addition to the convening 
authority, have been assigned responsibility for 
exclusion of spectators from courts-martial 
where required for security reasons or because 
of the nature of the testimony. Under the 1951 
Supplement this responsibility reposed in the 
“court” and some confusion had resulted in ex- 
ercising this control. 

G. The regulations set forth in Section 0112 
of the 1951 Supplement regarding adjustments 
in the pay of convicted non-accountable persons 
in the naval service have been changed substan- 
tially to reflect a decision of the Comptroller 
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General (B—117636 of 12 Apr 1954) which de- 
termined that a setoff of this kind must involve 
the final pay of the debtor. Other changes in 
this regulation specifically enumerate the of- 
fenses to be encompassed, extend the section to 
govern persons convicted by special courts-mar- 
tial and restrict the application of the section to 
those cases where a dismissal or punitive dis- 
charge is adjudged and in fact executed. Each 
of these changes is designed to resolve doubts 
which have been expressed concerning legality 
of Section 0112 of the 1951 Supplement. 

H. The provision included in Section 0113 of 
the 1951 Supplement relating to the effective 
period of a sentence of confinement under cir- 
cumstances where a sentence of confinement nas 
interrupted the service of a prior sentence or 
confinement, has been revised by deleting tne 
phrase “unless otherwise provided in the action 
on the sentence adjudged.” The change is de- 
signed to clarify the procedure to be followed 
in all cases when a sentence of confinement is 
being served at the time a subsequent sentence 
of confinement is adjudged, by removing this 
discretionary phrase (see NCM 320, Taylor, 16 
CMR 380). 

I. The third paragraph of Section 0109 of the 
1951 Supplement has been revised in an attempt 
to clarify the procedure to be followed in vaca- 
tion of suspension proceedings. It has been 
made clear that the officer exercising general 
court-maftial jurisdiction over the probationer 
at the time of the hearing shall act on the rec- 
ord of a hearing to vacate suspension and that 
he shall, if he determines to order the suspen- 
sion vacated, order the unexecuted portion of 
the sentence executed. Sample forms are now 
provided for the three types of action he may 
take, depending on the applicability of and com- 
pliance with Article 71 (c), UCMJ. Because 
the officer exercising general court-martial jur- 
isdiction (OGCM) who orders the vacation will 
also order execution of the sentence, there is 
no need to provide for the transmission of rec- 
ords to another such OGCM under whose com- 
mand the probationer may be at the time of the 
order. The promulgating order of execution 
will be sent to the probationer’s commanding 
officer under the provisions of Section 0118 of 
the 1955 Supplement. 

J. A new section has been included in the 
1955 Supplement setting forth the procedure to 
be followed by a supervisory authority in re- 
viewing the record of a joint or common trial in 
which one or more of the sentences requires 
review only by a law specialist under Article 
65 (c) while the remaining sentence or sentence 
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requires review by a board of review under 
Article 65 (b). Such cases have been received 
in the Office of the Judge Advocate General with 
the OGCM’s action on the Article 65 (b) 
sentence while no mention of the Article 65 (c) 
sentence has been included. Inquiry usually 
discloses that Article 65 (c) action has been 
taken on the other sentence but the 1955 Supple- 
ment will require OGCM to effect appropriate 
review of all sentences in such cases and to in- 
clude a statement to that effect in his action on 
the 65 (b) sentence, which must be forwarded 
to the Judge Advocate General. 

K. With regard to the summarization of evi- 
dence in summary courts-martial a provision 
has been added in the 1955 Supplement to the 
effect that a summarization of evidence is re- 
quired only for those specifications to which an 
accused has pleaded not guilty and of which he 
has been found guilty. The 1951 Supplement 
required a summarization in all cases which did 
not result in an acquittal upon all charges and 
specifications. There has been no demonstrated 
need for such a summarization in cases involv- 
ing a plea of guilty and the procedure under the 
1951 Supplement was generally criticized as 
wasteful. 

L. A number of changes designed to increase 
the effectiveness of supervisory review of sum- 
mary and special courts-martial have been in- 
corporated in the 1955 Supplement in the sec- 
tion pertaining to this review. The Assistant 
Judge Advocate General of the Navy has been 
added as a supervisory authority in order to 
relieve the Judge Advocate General of such 
duties. A statement of Navy policy has been 
included which states positively that super- 
visory review will be accomplished in the field 
preferably within the chain of command. Fur- 
ther, the 1955 Supplement provides that officers 
exercising general court-martial jurisdiction 
who have law specialists on their staffs shall be 
responsible for the review of records in their 
commands or the forwarding of such records for 
review by another OGCM, naval district, or 
the Judge Advocate General, together with a 
letter stating the reasons why supervisory re- 
view was not accomplished by the officer nor- 
mally exercising general court-martial jurisdic- 
tion. It is now clear that under circumstances 
where the supervisory authority disagrees with 
his law specialist as to matters of law in cases 
reviewed under Article 65c, UCMJ, the record 
must be forwarded to the Judge Advocate Gen- 
eral for resolution of the question of law in- 
volved. Further instructions governing the re- 
view by a law specialist under Article 65c, 
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UCMJ, have been added governing the case in 


which the supervisory authority determines not 


to approve the portion of a sentence which pro- 
vides for a bad conduct discharge. 

M. Section 0118 of the 1955 Supplement in- 
cludes the regulations governing promulgation 
of the results of trial and reviewing action pre- 
viously treated in Section 0114 of the 1951 Sup- 
plement. Section 0118a@ (1) contains a general 
statement applicable to all promulgating orders 
«nd subsection a (2) states the necessity for 
forwarding the results of subsequent review 
whether or not a promulgating order is re- 
juired, to the authority having custody and 
‘ontrol of the accused’s service record. Sub- 
section a (3) clarifies the method of subscrip- 
‘ion and authentication of promulgating orders 
ind defines a “duplicate original.” Subsection 
a (4) rearranges the provisions for distribution 
of. promulgating orders to reflect the order of 
importance and the type of distribution. Al- 
ternatives in the present provisions of the 1951 
Supplement prescribing the number of copies 
to be attached to records of trial have been elim- 
inated. The number of copies required for 
distribution has been made uniform for records 
which are to be filed in the field and for those 
which must be forwarded to the Judge Advocate 
General. In subsection b the necessity for for- 
warding information of subsequent review to 
authorities having custody and control of the 
accused’s service records has been emphasized 
and specific reference to section 0117d of the 
1955 Supplement relating to review of summary 
courts-martial and special courts-martial not 
involving a bad conduct discharge has been 
included to insure that information concerning 
review by a law specialist on which the su- 
pervisory authority has not acted, is also 
forwarded. . 

Section 0118d relates to matters which must 
be included in service record entries in order 
that they may be admitted as evidence of pre- 
vious convictions under paragraph 75b (2), 
MC, and details the minimum requirement for 
making court memorandum entries in service 
records. 

N. The regulations governing suspension of 
counsel have been revised to include in more 
detail the action to be taken in such a case by 
the court, the convening authority, and the offi- 
cer exercising general court-martial jurisdic- 
tion. There is provision for the appointment 
by the OGCM of a board of officers composed of 
two or more officers who have been certified as 
law officers or trial counsel of a general court- 
martial pursuant to Articles 26 and 27, UCMJ, 


to investigate the matter and for notice and 
hearing to the counsel whose actions are under 
inquiry. The Judge Advocate General will de- 
termine whether any suspension which has been 
recommended is appropriate and will initiate 


any action necessary to implement such a - 


determination. 

In conclusion a word of caution is both ap- 
propriate and necessary. There is inherent in 
any attempt to paraphrase or otherwise con- 
dense the language of a statute or regulation a 
positive risk that through emphasis of one legal 
effect a collateral effect may elude the authors 
pen and mislead the reader. Accordingly, con- 
sideration of an article of this type is not a 
reasonable substitute for careful analysis of the 
1955 revision by all personnel responsible for 
the administration of military justice in the 
naval service. 


COMPARATIVE TABLE OF SECTIONAL ARRANGEMENT 


1955 Supplement 1951 Supplement 
0101 Non-judicial Punishment 0101 
0102d (Officer in 
Charge) 
0102 Convening Authorities of 0102 (except 
Courts-Martial e and f) 
0103 (New) Preparation of Ap- 0102e 
pointing Orders and Records 0103a (2) 
of Trial 
0104 Forwarding Charges 0121 
0105 Reporters and Interpreters 01038 (except 
01038a (2)) 
0106 Fees of Civilian Witnesses 0118 
0107 (New) Disclosure of Classi- 
fied Matter Through Judicial 
Proceedings 
0108 Spectators 0105 
0109 Court-Martial Punishment of 0122 
Reduction to Lowest Pay 
Grade 
0110 Forfeitures, Detentions, Fines 0111 
0111 Adjustments Involving Con- 0112 
victed Non-Accountable Per- 
sons 
0112 Effective Period of Sentence 0113 
of Confinement 
0113 Remission and Suspension of 0109 
Sentences 
0114 Commutation of Sentence 0110 
0115 (New) Action on Record of 0102f 
Joint or Common Trial and in 
Companion Cases 
Summarization of Evidence in 01066 
Summary Court-Martial Cases 
Supervisory Review of Sum- 0107 (except c) 
mary and Special Courts-Mar- 
tial 
Promulgation of the Results 0114 
of Trial and Reviewing Ac- 
tion Thereon 
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1955 Supplement 1951 Supplement 
0119 Copy of Legal Officers Review 0124 
0120 Disposition and Filing of Rec- 0108 

ords of Courts-Martial 


0121 (New) Constructive Service [SecNavInst. 
of Decision of Board of Re- 5810.3] 
view on Accused 

0122 Request for Immediate Re- 0115 
lease by Accused 

0123 Certification for Duty as Law 0119 
Officer of Trial or Defense 











1955 Supplement 
Counsel of General Court- 
Martial 

0124 Authority to Administer 0117 
Oaths and to Act as Notary 

0125 Authorization Required to 0104 
Exercise Jurisdiction Under 
Article 3, UCMJ 


1951 Supplement 


0126 Warrants of Attachment 0125 

0127 Requisition of Court-Martial 0120 
Forms 

0128 Suspension of Counsel 0116 








CMR DIGESTS 





The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from séme of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





CONVENING AUTHORITY—No provision of the Uniform Code, 
Manual for Courts-Martial, or rule of justice prohibits the con- 
vening authority from including in his actions on a record of trial 
the reasons which persuade him to approve or disapprove the 
sentence adjudged by the court-martial. 

BOARD OF REVIEW—‘‘A board of review is authorized to review 
as part of the ‘entire record’ a statement of the matter considered 
by the convening authority in his action on the sentence.” 
BOARD OF REVIEW—A board of review can substantially lessen 
the rigor of a legal sentence and whether this is called a deter- 


mination of legal appropriateness or the exercises of clemency 
does not matter. 


@ The accused was convicted of an eleven hour un- 
authorized absence. On the basis of this conviction 
and evidence of two previous absence convictions, the 
court-martial sentenced the accused to a bad conduct 
discharge and to confinement for one month. The con- 
vening authority, in accord with BUPERS INST 
1623.13, October 7, 1954, inserted in his action on the 
record of trial certain entries from the service record 
of the accused. The entries included certain commend- 
atory information about the combat service of the ac- 
cused and a list of nine non-judicial punishments 
imposed on the accused during his existing enlistment. 
In his action the convening authority suspended the 
BCD for six months and approved the remaining 
sentence. 

On appeal before a board of review the appellate 
defense counsel moved to strike the references to non- 
judicial punishment from the record. The board of 
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review denied the motion, but it held that it could not 
consider this additional information in deliberating on 
the sentence. Thereupon the board concluded that the 
BCD was inappropriate, and affirmed only the confine- 
ment for one month. One member of the board con- 
curred in the result, but was of the opinion that the 
board should consider this additional information con- 
tained in the convening authority’s action. He also 
determined that a board could exercise clemency powers. 

The Judge Advocate General certified questions to 
the Court of Military Appeals concerning the convening 
authority’s action in this case and the power of a board 
of review to consider such information as contained in 
this action. (See May 1955, JAG Journal p. 2 for digest 
of issues.) 

The Court of Military Appeals was of the opinion 
that neither the Uniform Code, the Manual, nor any 
rule of justice precluded the procedure prescribed by 
the Navy directive and followed by the convening au- 
thority in this case. 

The counsel for the accused argued that even though 
this derogatory matter could properly be noted by the 
convening authority in his action, it should not be allowed 
to come before a board of review. The Court analyzed 
the Code provisions relating to the powers of the con- 
vening authority over sentences and those of boards of 
review in the same regard. The Court concluded that 
“the board of review can, in the interests of justice, 
substantially lessen the rigor of a legal sentence. The 
board of review, therefore, can be compassionate; it can 
be lenient; it can be forbearing. If one prefers to call 
the influence of those human qualities in the mitigation 
of a sentence the exercise of the judicial function of 
determining legal appropriateness, the description is 
proper. * *.* On the other hand, if one wishes to call 
it clemency, that description also is proper. The title 
applied to the power matters little, so long as it is clearly 
understood that the law invests boards of review with 
the power to treat ‘an accused with less rigor than their 
authority permits.’ * * *,” 


(Continued on page 15) 
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Forgery 


Major R. S. Stubbs II, USMC 


HE EASE WITH WHICH ONE MAY 

NEGOTIATE A CHECK—one of the prin- 
cipal characteristics of negotiable paper— 
oftentimes leads the serviceman into the search 
for easy money and to the forgery of an instru- 
ment. While a negotiable instrument, exempli- 
fied by a check, is usually the subject of forgery, 
many and varied are the documents which are 
utilized. Forgery is condemned as a criminal 
act because of the disruptive effect it has on com- 
mercial activity and because of the immorality 
associated with its execution.’ 

As a military offense, forgery may be com- 
mitted either by the false making or altering of 
a writing or by the uttering, offering, issuing, 
or transferring of a falsely made writing know- 
ing it to be such. These acts not only differ in 
basic character but cannot be committed in one 
act, even though both may be parts of one over- 
all transaction. The commission of the second 
type of act presupposes that the first has already 
been committed by the same or a different per- 
son.‘ This alternative character of the offense 
of forgery has led to frequent instructional er- 
rors where the law officer or special court presi- 
dent has instructed in the al"ernative, but one 
method of the offense having been alleged.’ Of 
course, proof of one method will not sustain a 
conviction of the other.® 

Since the offense may be committed by more 
than one method, the elements of proof will vary 
as to the particular method alleged. Although 
collectively entitled “forgery”, these various 





1. Par. 202 MCM, 1951; ACM 7194, Turiano, 13 CMR 753, and cases 
cited therein; U. S. v. Strand, 6 USMCA 297, 20 CMR 13. 

2. Forgery committed by a serviceman on a military reservation 
under the exclusive jurisdiction of the United States is, at once, a 
violation of the military law and the federal criminal law. CM 
347931, Fleming, 2 CMR 312. In a proper case, where the ac- 
cused is an officer, the offense may also be charged under Article 
133 as conduct unbecoming an officer and gentleman. Par. 212 
MCM, 1951; CM 350182, Gordon, 5 CMR 167. For an attempt to 
charge an accused as a principal to forgery under Article 77, see 
CM 367153, Stewart, 13 CMR 379. 

. Art. 123, UCMJ; Par. 202 MCM, 1951; ACM 6326, Parr, 10 CMR 
840; ACM 4891, Leschuck, 3 CMR 803; ACM 4833, Johns, 3 CMR 
779. 

4. Parr, supra note 3. 

5. ACM 5051, Lahti, 5 CMR 505; ACM 4716, Soppa, 4 CMR 619; 
ACM 4498, Sutter, 3 CMR 809; Leschuck, supra note 3; Johns, 
supra note 3; ACM 4814, Moyer, 3 CMR 667. Even where both 
methods are alleged, prejudicial error may result from alterna- 
tive type instructions. ACM 5126, McGee, 4 CMR 810. 

. Johns, supra note 3. 


methods constitute separate offenses.’ Certain 
elements of forgery are common to the different 
methods, that is, that a certain signature or 
writing was falsely made or altered and was of a 
nature which would, if genuine, apparently im- 
pose a legal liability on another or change his 
legal right or liability to his prejudice.* The 
act of the accused sets apart the different meth- 
ods of committing forgery; with an intent to 
defraud, he (1) falsely made or altered the 
signature or writing, or (2) uttered, offered, 
issued, or transferred it, knowing it to have 
been so made or altered. 

The false making or altering is an essential 
element of forgery;*® indeed, in the method 
wherein the accused is alleged to have done the 
making, it has been held to be the essence of the 
offense." The making becomes “false” when 
the act is accompanied by an intent that the 
writing shall be received as the act of another 
than the the party signing it.” The false mak- 
ing of a writing is commonly understood to 
mean a making without authority," and there 
can be no conviction of forgery based upon the 
signing of another’s name unless such signing 
is without authority or is otherwise false.* The 





7. Par. 202 MCM, 1951; Leschuck, supra note 3. And a maximum 
sentence is permissible where varying methods of committing 
forgery are alleged. Parr, supra note 3. Pleas of guilty, of 
course, obviate any necessity of proof. ACM 7505, Irons, 12 CMR 
946; CM 357692, Mensing, 8 CMR 379; ACM 5478, Johnston, 6 

* CMR 707; CM 352409, Alford, 5 CMR 147. 

. Par. 202 MCM, 1951; CM 362116, Kautz, 10 CMR 227; CM 360806, 
Hester, 9 CMR 356; ACM 6147, Perkins, 8 CMR 855; CM 350963, 
Brody, 5 CMR 264; Gordon, supra note 2; CM 353221, Privett, 4 
CMR 392; McGee, supra note 5. 

. Ibid. 

. Par. 202 MCM, 1951; Turiano, supra note 1; ACM S-3269, Fowler 
5 CMR 4819 ACM 46438, Smith, 3 CMR 807. 

. ACM 5419, Elliott, 5 CMR 830; Smith, supra note 10. 

. Par. 202 MCM, 1951; Smith, supra note 10. 

. ACM 6547, Thompson, 11 CMR 712; ACM 6386, Wilson, 9 CMR 
850. The words “falsely made” are words of common usage and 
their meaning is generally understood. Accordingly, a separate, 
specific instruction on defense of authority to sign is unnecessary 
where the court is instructed that the writing must be falsely 
made before the accused can be convicted. Wilson, supra. 

. Thompson, supra note 13; Perkins, supra note 8; Elliott, supra 
note 11. A showing that the accused did in fact make a check 
is not enough to constitute forgery unless there is an affirmative 
showing that he had no authority to make the check. Perkins, 
supra. The fact that an accused and his wife reside in a com- 
munity property state does not give rise to an implied consent 
for him to endorse checks made payable to his wife. Condona- 
tion by subsequent ratification does not constitute a valid defense 
to forgery. ACM 6846, Mitchell, 11 CMR 924. Cf., Perkins, 
supra. See. Par. 148e MCM, 1951, relative to a wife’s testimony 
in such cases. 
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falsity of the writing may be proved by the 
testimony of the person whose signature was 
forged or if the name of a fictitious person is 
used as, for example, the purported drawer of 
a check, evidence of falsity may include evidence 
that the purported drawer of the check has no 
account in the bank upon which the check was 
drawn.” 

The act of endorsing another’s name on a 
check is not an offense per se and the addition 
of the word “falsely”,* without the allegation 
that such act was done “with intent to defraud”, 
is not sufficient to denominate an offense cog- 
nizable under military law.” The same result 
obtains when the pleader fails to allege that the 
making was “false”, even though “with intent 
to defraud’’.** 

Where the accused is alleged to have made 
the forgery himself, the actual forging, due to 
the secrecy surrounding the act, must be proved 
ordinarily by circumstantial evidence.® The 
court has a right to make its own comparison 
of the handwriting in the proved signature of 
the accused with that in the false signature, 
with or without the testimony of a handwriting 
expert.” In the obtaining of handwriting ex- 
emplars of the accused, he may not be compelled 
or ordered to produce such exemplars over his 
objection, either before or during trial, as such 
action contravenes his privilege against self- 
incrimination. There is no violation of Arti- 
cle 31, UCMJ, however, if a sample of the 
accused’s handwriting is obtained after he has 
been offered an improper inducement; nor is it 
necessary to warn an accused under Article 31 
(b), UCMJ, before obtaining a sample of hand- 
writing from him.” 

Evidence of accused’s possession of and deal- 
ing with a forged instrument will warrant an 
15. Par. 202 MCM, 1951; Thompson, supra note 13; Elliott, supra 

note 11. 

16. Par. 202 MCM, 1951. “Falsely” characterizes a wrongful or 
criminal act, such as involves an error or untruth, intentionally 

or knowingly put forward. Kautz, supra note 8. e 
17. ACM S-2753, Watson, 5 CMR 476. 

18. Smith, supra note 10. 
19. Brody, supra note 8; Gordon, supra note 2; Privett, supra note 8. 
20. U. S. v. Manuel, 3 USCMA 739, 14 CMR 157; Brody, supra note 8. 

For forgery cases involving handwriting experts, see ACM 8856, 

Skeen, 16 CMR 754; Hester, supra note 8; Privett, supra note 8. 

See generally Par. 1435 MCM, 1951. See U. S. v. Bryson, 3 


USCMA 329, 12 CMR 85, relative to establishing the authenticity 
of the writing in question. 

21. U. S. v. Eggers, 3 USCMA 191, 11 CMR 191; U. S. v. Rosato, 3 
USCMA 143, 11 CMR 143; ACM 7944, Bridges, 15 CMR 731. The 
Rosato case overruled the provision in MCM, 1951, 1505, relative 
to taking of handwriting samples. But where there is nothing 
to indicate that Article 31 was violated in the taking of the ac- 
cused’s handwriting exemplars, the evidence will not be excluded 
nor will the accused be held to have been prejudiced. ACM 7446, 
Thompson, 13 CMR 648; CM 365303, Wetzell, 12 CMR 269. 

22. U. S. v. Ball, 6 USCMA 100, 19 CMR 226. The basis for the 

holding in this case was that a handwriting exemplar is not a 

“statement” within the meaning of Article 31 (b) and (d), UCMJ. 
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inference that he was the forger of such instru- 
ment and, in the absence of adequate explana- 
tion, will be sufficient to support a finding to 
that effect. This evidence is not conclusive and 
an instruction to that effect is error.“ No pre- 
sumption that the accused forged a false docu- 
ment is raised by his mere possession of the 
document.” 

In order to sustain the charge of forgery there 
must be an intent to defraud. The intent to 
defraud necessarily must be alleged in the spec- 
ification.* Intent to defraud is used in the usual 
sense and means simply an intent to cheat,” so 
when one falsely signs another’s name to an 
instrument and presents it for payment, repre- 
senting that it has been properly endorsed to 
him, he evidences an intent to defraud.“ No 
presumption of such an intent, however, is 
raised by the mere possession of a false docu- 
ment.”® 


The instrument used must be capable of ef- 
fecting a fraud,® for otherwise the forgery is 
but a violation of Article 134.** There can be no 
conviction of forgery based upon the signing of 
another’s name unless such signing would ap- 
parently operate to the legal prejudice of an- 
other, that is, cause him to part with value * or 
change his position to his detriment.* 

Where the forgery is involved in the presenta- 
tion of a claim against the government, the 


23. ACM 8501, Cook, 15 CMR 876. 

24. Cook, supra note 23; NCM 33, Philippi, 1 CMR 510. 

25. Par. 202 MCM, 1951; NCM 259, Vesta, 13 CMR 544; Kautz, supra 
note 8; Perkins, supra note 8. So a stipulation admitting all the 
allegations of a specification charging forgery except an “intent 
to defraud” is not a confession, the excepted allegation being an 
essential element of the offense. CGCM 9774, Johnson, 5 CMR 
362. See ACM 6267, Laird, 8 CMR 806, and ACM 6032, Clark, 
7 CMR 787, for instructions on drunkenness as it affects the 
specific intent to defraud in forgery. 

26. Vesta, supra note 25; Kautz, supra note 8; Watson, supra note 17. 

27. Wilson, supra note 13; Sutter, supra note 5. 

28. U. S. v. Manuel, supra note 20; Vesta, supra note 25; Perkins, 
supra note 8; Gordon, supra note 2; Sutter, supra note 5; ACM 
4652, Whitney, 3 CMR 714. 

29. Philippi, supra note 24. 

30. Perkins, supra note 8. 

31. Par. 202 MCM, 1951 and Appendix 6c (Form 138); Turiano, 
supra note 1. 

32. For discussions of “‘value’’ see ACM 7604, DeWald, 13 CMR 851; 
ACM 5350, Lettieri, 5 CMR 729; Gordon, supra note 2; ACM 
4869, Cosby, 4 CMR 763; ACM 4200, Lindahl, 2 CMR 825. 

33. Par. 202 MCM, 1951; Turiano, supra note 1; ACM 7013, Cozad, 
11 CMR 825; Thompson, supra note 13. 

In U. S. v. Strand, 6 USCMA 297, 20 CMR 13, a young marine 
attempted to rid himself of an unwanted wife 10 days after the 
ceremony by sending her a false speedletter informing her of his 
death. He signed a fictitious major’s name to the letter which 
indicated that since the government had not been previously in- 
formed of the marriage it could “make no retributions.” One 
of the charges alleged inst the d was forgery. The 
Court held the letter “was not an instrument of apparent legal 
efficacy.”” It was pointed out that this letter could not have 
prejudiced the government in any legal way, and could not have 
prejudiced the legal rights of the accused’s wife. Therefore, the 
Court was of the opinion that there was no forgery. 
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offense is properly charged under Article 132. 
It is not necessary that there be a pecuniary 
loss to the government; it is sufficient if the 
acts charged tend to impair or impede a govern- 
mental function.* 

When a written instrument (e. g., a forged 
document), or a part thereof, forms the gist 
of an offense, the specification should set forth 
the writing, preferably verbatim, and the act 
or acts which constitute the offense. It is not 
essential in every case, however, that the in- 
strument alleged be set forth verbatim (in haec 
verba). It might be impracticable in a case, 
because of the size or complexity of the instru- 
ment, to allege it in its precise form and con- 
tent. However, in all specifications alleging 
the offense of forgery, the instrument concerned 
must be described with such particularity as to 
identify it as one which could be forged. Such 
specifications will not fail for insufficiency so 
long as they inform the accused of the charges 
so as to enable him to prepare his defense, and 
provide protection against subsequent prosecu- 
tion for the same offense.** Where the allegedly 
34. Par. 21le MCM, 1951. 

35. Par. 21le MCM, 1951; U.S. v. Field, 3 USCMA 182, 11 CMR 182; 
CM 346339, Beazley, 1 CMR 231. 

36. Par. 28c MCM, 1951; Wetzell, supra note 21; ACM 5732, League 
6 CMR 799; ACM S—4150, Black, 6 CMR 722; ACM 3954, Hinkle 
and Mills, 1 CMR 607. A specification which merely alleges that 
the instrument was a “check” sets forth a conclusion of the 
pleader and might not serve to protect the accused. League, 


supra; Black, supra. A forged document is presumed to have 
been executed at the place where it is uttered and, in the absence 





forged writing is set out in full ana snows on 

its face that it would, if genuine, operate to the 

legal prejudice of another, the omission of the 
words “would, if genuine, etc.,” does not con- 
stitute a fatal defect.* 

Forgery committed by the uttering, offering, 
issuing, or transferring of the false instrument 
requires, in addition to the intent to defraud 
and the injury to the other party, knowledge 
on the part of the accused that the instrument 
is false.®* 

With the single exception-of attempts, there 
are no lesser included offenses to the two types 
of forgery nor are there lesser degrees of guilt 
to those major offenses.** 

The forger at best obtains but a temporary 
enjoyment of his fraudulently obtained gains; 
at worst, he may contemplate his errors for at 
least five years from within! 

of evidence to the contrary or patent impossibility, to have been 

executed on the date it bears. Op JAGAF 1953/32, Sorrell, 11 

CMR 930. 

37. CM 372849, Rodriguez, 15 CMR 520. When used, the words 
“would, if genuine, etc.,” should be alleged as having reference 
to the character of the writing or instrument itself, not to any 
alteration thereof. In those cases wherein the offense involves 
the making of a false signature or endorsement, such signature 
or endorsement may be considered a part of the writing or in- 
strument (as opposed to an alteration, which is an act). Cozad, 
supra note 33. : 

38. Par. 202 MCM, 1951; Cook, supra note 23. 

39. AICM 6826, Bryant, 12 CMR 833; Smith, supra note 10. An at- 
tempt to commit an offense is necessarily included in an offense 


charged, unless the offense charged is itself an attempt. Par. 
159 MCM, 1951 and Appendix 12. 








JAG 
Bulletin Board 


ADMINISTRATIVE DIVISION 





The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of ig 
ment. The list includes orders issued before 15 September 1955. 








CDR Benjamin H. Berry, USN from JAG to 
FORMLNCEN. 

CDR David Bolton, USN from COM 12 to 8d MARDIV, 
FMF. 

CDR Hilbert S. Cofield, USN from COMFAIR Whidbey 
to JAG SCOL (Army) Charlottesville. 

CDR George L. Gullette, USN from COMSERRON 83 to 
JAG. 


CDR Ralph T. Moloney, USN from JAG to COMSUB- 
COMNELM/HEDSUP ACTS. 

LCDR Vivian D. Newcomb, USNR from BUPERS to 
JAG. 

1stLT Samuel F. Pryor, USMCR from JAG to Inactive. 

CAPT Herbert S. Schwab, USN from COM 1 to JAG. 

CDR George F. Stearns, Jr., USN from CINCNELM to 
COM 6 (vice COM 4). 

CAPT Sanford B. D. Wood, USN from JAG to COM 4. 
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Many changes in the number of JAG Journals re- 
quired and the adresses to which they are sent have been 
requested through the mail verification form NAVJAG— 
474 (9-55) which was recently sent to all addressees. 
Because of the large number of these forms and the time 
involved in the printing process of each issue of the JAG 
Journal these changes will not all be made until the 
January 1956 issue is published. 
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Misbehavior of a Sentinel or Lookout 


Captain Rufino R. Saez, USMCR 


RTICLE 113 (MISBEHAVIOR OF SEN- 
TINEL) as we know it had its beginning 
in antiquity. The earliest (1621) military rec- 
ord of the offense of Misbehavior of a Sentinel 
is contained in the Code of Articles of King 
Gustavas Adolphus of Sweden. The first Eng- 
lish counterpart is contained in the English 
Military Discipline of James II (1686), Article 
XXXII, which provided that: 


“A Centinel who shall be found sleeping in any Post, 
Garrison, Trench or the like (while he should be upon 
his Duty) shall suffer Death, or such other Punishment 
as the General Court-Martial shall inflict for the same. 

“And if a Centinel or Perdue shall forsake his Place, 
before he be relieved or drawn off; or upon discovery of 
an Enemy, shall not give Warning to his Quarters, 
according to Direction, he shall suffer Death, or such 
other punishment as the General Court-Martial shall 
think fit. 

“And if any Soldier employed as a Scout, shall not 
go upon that Service, so far as he is commanded, or 
having discovered an Ambush, or Approach of the 
Enemy, shall not return forthwith to give Notice or 
Warning to his Quarters; or if he enter into any House, 
and there or elsewhere be found sleeping or drunk, whilst 
he should have been upon Service, he shall suffer Death, 
or such other Punishment as shall be inflicted upon him 
by the General Court-Martial.” 


From this beginning springs our Article 113 
which deals with three offenses of Misbehavior 
of a Sentinel or Lookout. This article as found 
in our Uniform Code of Military Justice, can be 
violated in any of three ways: (1) being found 
drunk upon his post, (2) being found asleep 
upon his post, and (3) leaving his post before 
being regularly relieved. All of these offenses 
have a common element—that the accused was 
posted on post as a sentinel or lookout.t The 
remaining elements, however, differ, as do the 
words of the statute. To be found guilty of the 
first offense, the accused sentinel must be found 
drunk while on his post. The second offense 
requires that facts be presented to prove that 
the accused was found sleeping on his assigned 
post. The last offense under this article is com- 
mitted when the sentinel absents himself from 
his duly assigned post without being properly 
relieved. It becomes apparent therefore that 
the first two offenses can be committed while 





1. Index and Legislative History, Uniform Code of Military Justice, 
1951. 
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the sentinel or lookout is upon his post while the 
last offense requires proof that the sentry left 
his post. 

The element which is common to all these of- 
fenses is that the accused sentinel was “‘posted.”’ 
A sentinel is defined by Webster as a soldier 
set to guard an army or camp against surprise. 
Of course the definition of Article 113 encom- 
passes any member of the armed forces who is 
detailed as a sentinel or lookout? and is prop- 
erly “posted.” 

The Manual for Courts-Martial, paragraph 
192, states that “a sentinel is on post within the 
meaning of this article not only when he is at 
a post physically defined, as is ordinarily the 
case in garrison or aboard ship, but also, when 
he may be stationed in observation against the 
approach of an enemy.” A “post,” the Manual 
states, is not limited by an imaginary line, but 
includes such surrounding area as may be re- 
quired for the proper performance of the duties 
of the sentinel.* 

This requirement of being “posted” is a strict 
one and does exclude many members of a ship’s 
watch. The Manual‘ states that “this article 
does not include an officer or enlisted person of 
the guard, or of a ship’s watch, not posted or 
performing the duties of a sentinel or look- 
out, nor does it include a person whose duties 
as a watchman or attendant do not require that 
he be constantly alert.” This particular prob- 
lem is discussed in an article “Sleeping on 
Watch” November, 1953 JAG Journal. In that 
article the author recommends the use of Arti- 
cles 92 and 134 UCMJ when Article 113 is inap- 
propriate because the offender was not “posted” 
as a sentinal or lookout. 

The offense of being drunk on post requires 
that the accused sentinel or lookout be on post. 
What has been said about the nosting of a senti- 
nel and the definition of a post discussed above 
must be kept in mind, in view of the fact that it 
is a common element to all offenses under Ar- 
ticle 113. Assuming for the sake of argument 
that the evidence shows unquestionably that the 


2. The substantial part of Article 113, UCMJ was taken from Ar- 
ticle of War 86, but the word “look-out” was added to cover 
Navy terminology. Legal and Legislative Basis, MCM, 1951, 
p. 266. 

3. Par. 192 MCM, 1951. 

4. Par. 192 MCM, 1951. 
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sentinel is on his post, what proof is required 
to show that the sentinel or lookout was drunk? 
The definition of drunkenness which would sup- 
yort a conviction under this article is any in- 
oxication which is sufficient to sensibly impair 
he rational and free exercise of the mental or 
yhysical abilities.» A good method of ,proving 
hat a person is intoxicated is to introduce tes- 
imony as to the appearance, condition, manner, 
‘language, or other attendant circumstances 
from which a state of intoxication may be pre- 
sumed.® To show intoxication, for example, tes- 
timony can be introduced that the sentry was 
seen staggering, was unsteady on his feet, and 
had an odor of alcohol about his person. 

It is no defense to this crime that the sentinel 
or lookout became inebriated before he went 
on duty unless it can be shown that he was drunk 
and should not have been placed on duty.’ The 
United States Court of Military Appeals in the 
Williams * case expressed the warning that they 
would not affirm a conviction based on facts 
which indicate that military authorities had 
placed a drunken person on post as a sentinel. 
The same thought is expressed in G. C. M. O. 
123 ° “that the officer who details or puts him (a 
sentry) on duty, knowing his drunken condition, 
is liable to be censured and punished.” It may 
be shown as a defense to this offense that he (the 
sentry) was taking intoxicating beverages or 
drugs as a medicine only, and that because of 
the strength of the dosage it overaffected him.” 
However, sentinels should be instructed prior 
to going on duty that if they feel sick or faint 
they should call for the corporal of the guard 
to request a relief. It may constitute a defense 
that the sentinel asked for a relief and was 
not given one prior to being found either asleep 
or drunk on his post. The prior indulgence of 
the accused sentinel may be such as to put the 
officers of the guard on notice that he is intoxi- 
cated and could not perform the duties re- 
quired." In such a case the accused sentinel 
would not be guilty of being drunk on post if 


the warning of the Court of Military Appeals in| 


the Williams case is given full weight. 

Many young men when assigned duties as a 
sentinel or lookout succumb to the temptation 
of sleep when they should be alert. If each one 
could realize what responsibilities are entrusted 








5. Footnote 42, Winthrop’s Military Law and Precedents (2d ed. 
1920), p. 612. (Hereafter cited as Winthrop.) 

6. Winthrop, p. 615. : 

7. U.S. v. Williams, 4 USCMA 69, 15 CMR 69. 

8. U.S. v. Williams, 4 USCMA 69, 15 CMR 69. 

9. Footnote 38, Winthrop, p. 612. 
10. Winthrop, p. 615. 

11. U. S. v. Burke, 5 USCMA 56, 17 CMR 56. 


with a post on the outpost line of resistance,” 
the main line of resistance,” or on the bow of a 

ship he should be aware that his friends in his 

unit or ship are depending on his alertness. It 

is the duty of the sentinel to guard his unit or 

ship from surprise attacks and allow those not 

on duty to rest from their daily labors.“ 

Must a trial counsel when the offense is 
“Sleeping on Post” prove beyond a reasonable 
doubt that the accused was completely uncon- 
scious from sleep? The United States Court of 
Military Appeals has held that proof need not 
show that the sentinel was wholly comatose.* 
All that is required, according to this opinion, 
is that there be a showing of a condition of in- 
sentience which is sufficient sensibly to impair 
the full exercise of the mental and physical 
faculties of the sentinel. A mere dulling of the 
perceptions through physical exhaustion, how- 
ever, not amounting to slumber is not sufficient 
to constitute sleep. 

The facts which may show that a sentinel is 
asleep are that he was snoring, or breathing as 
if in sleep, instead of standing or walking his 
post; that when spoken to repeatedly he did not 
answer ; that he did not apparently become con- 
scious until he was touched; that his gear was 
removed from his person without protest; that 
the sentinel was found lying down in a position 
favorable to slumber ; that at night, he failed to 
challenge the sergeant of the guard or the officer 
of the day. 

It has been held that it is no defense, although 
it may constitute mitigating circumstances, that 
the accused was on guard the day previous; that 
the sentry was ill, unknown to the members of 
the guard, when posted ; that offenses similar to 
this one were treated lightly by the command: 
that no schooling or instructions were given to 
the sentry prior to being posted; or that he was 
improperly posted.” 

The third offense under this article is that 
the sentinel absented himself from his post 
without being properly relieved. The proof re- 
quired in this case is that the accused sentry was 
posted (this part of the offense is discussed 
above) ; that he was not within the limits of his 
post, and that he had not been properly relieved. 
A sentinel cannot relieve himself.* The relief 
of a sentinel or lookout must be done under the 


12. U.S. v. Williams, 4 USCMA 69, 15 CMR 69. 

13. U.S. v. Sesser, 5 USCMA 472, 18 CMR 96. 

14. Davis, “A treatise on Military Law of the United States, 1913, p. 
469. 

15. U.S. v. Williams, 4 USCMA 69, 15 CMR 69. 

16. Winthrop, p. 616. 

17. Winthrop, p. 617. 

18. Winthrop, p. 617. 
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supervision or direction of authorized personnel 
of the watch or guard. It is no defense to this 
crime that the sentinel or lookout left his post 
because of inclement weather, although it may 
be a fact which can be introduced in mitigation 
and extenuation. 

It is noted that judicial tribunals have con- 
cerned themselves with determining whether 
the accused sentinel could perform his duties 
from his discovered position. An Army board 
of review applied the reasoning that a sentinel 
is not on his post if he could not properly per- 
form his assigned duties from the place where 
he was found.” The United States Court of 
Military Appeals was asked to apply this logic 
to a case in which the sentinel had gone to sleep 
in a part of a bunker from which he could not 
perform his duties. In rejecting this argument, 
the Court stated that: 

“* * * the latter (sentry) was crouched in 
such a position as to block his own view of the 
enemy—with the result that he could not per- 
form his duties as a sentinel. * * * Without 
pausing to determine whether we can assent to 
the rather technical view expressed in that case 
(Whiteman, 4 CMR 388), we decline to apply 
such a distinction in the instant case.” ”° 

The question of whether a sentinel could prop- 
erly perform the assigned duties from his dis- 
covered position should be explored. If it can 
be answered in the affirmative, then it could 
reasonably be said that the accused sentinel 
had not left his post. 

Manifestly, the inclusion of three offenses un- 
der one article can cause confusion during the 
trial and in the review of the cases which arise 
from such a trinity. Numerous examples of 
confusion caused by this article can be obtained 
from decisions of Navy boards of review. In 
one case when a sentry was charged with being 
drunk on his post, the testimony proved that the 
accused had left his post prior to becoming in- 
ebriated. Under such a posture of the evidence 
the board of review dismissed the case since the 
offense proved was different from the offense 
charged.” 

In another case a sleeping sentinel was found 
in a building within an enclosure around which 
his post was located. This sentry was charged 
with sleeping on his post. The officer of the day 
in this case had testified that the sentinel could 
not perform any of the duties from the place 
where he was sleeping. The board of review 
dismissed the case in view of the conflicting evi- 
dence adduced to prove that the sentinel was 
sleeping wpon his post.” 





19. U. S. v. Whiteman, 4 CMR 388. 

20. U.S. v. Williams, 4 USCMA 69, 15 CMR 69. 
21. NCM, O’Leary 2-54-S-171. 

22. NCM, Brick 1-54-S-25. 
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had instructions to call the duty NCO to obtain 
his relief. The duty NCO was not called. 
Later, the duty NCO could not find the sentry on 
his post, but subsequently discovered him in his 
bunk asleep. When charged with sleeping on 
his post, the evidence proved that he had left his 
post. Although the court-martial found the 
accused guilty as charged, the board of review 
dismissed the charge.” 

The biggest problem in this area as shown by 
these examples seems to be the failure to accu- 
rately charge the offense which is shown by all 
the facts. Because of a strict Constitutional 
prohibition against being tried twice for the 
same unlawful act it is apparent that more care 
should be taken in making a thorough pre-trial 
investigation and charging the accused under 
the proper section of Article 113. If the trial 
counsel has the facts before him prior to trial, he 
could discuss any variance with the convening 
authority in order to have a proper specification 
and charge preferred. The Manual for Courts- 
Martial, 1951, provides for the trial counsel’s 
communication with the convening authority 
for this purpose.* If the evidence is conflicting 
or involves matters of credibility of witnesses, 
separate specifications can be prepared for each 
offense under Article 113 which could possibly 
have been violated. Normally, these offenses are 
mutually exclusive, but to prepare for the con- 
tingencies of proof the court-martial can be re- 
quired to select the proper offense against the 
accused after hearing all the evidence. 

The instructions given by a president of a 
special court or a law officer have come under 
scrutiny in certain cases involving this article. 
In the Williams case the United States Court of 
Military Appeals held that the instructions on 
the three alternative offenses under Article 113 
when the charge was “Sleeping on his Post” 
was prejudicial to the rights of the accused. 
The same results were attained by a board of 
review in the Page case.” It is apparent there- 
fore that when instructions are given to a court 
concerning a violation under this-article great 
care must be taken to tailor the instructions to 
the offense actually charged and the evidence 
presented. 

In time of war, the offenses under this article 
become capital and the offenders may be pun- 
ished by a death sentence. In peacetime, the 
maximum sentence under the Table of Maxi- 
mum Punishments is a dishonorable discharge, 


In still another case a sentinel when posted 





23. NCM, Page 2-54-S-910. 
24. Par. 44f (5) MCM, 1951. 
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confinement at hard labor for one year, and total 
forfeitures. The actual sentence adjudged, of 
course, must depend on the circumstances of 
each case. 

A sleeping sentinel was treated by an ancient 
warrior in the following manner: 

“It is said that Epaminondas, in making the 
circuit of his camp, slew a sentinel whom he 
‘ound sleeping, using this memorable saying— 
that he did him no harm, leaving him only as 
ae found him.’ ” * 

A somewhat peculiar sentence was awarded 
to a sleeping sentinel during the War Between 
The States, to wit: “to forfeit a certain amount 
of pay, to stand on a barrel for a certain period 
in the centre of the camp and to have a sign 
hung on his back inscribed ‘Sleepy Head.’ ” * 

The problems inherent in this article stem 
from a lack of a thorough pre-trial investigation 
which usually should supply the facts upon 
which a trial counsel can build a prima facie 
case. In order to aid the trial counsel in mar- 
shalling the evidence for the most orderly and 
complete presentation to the court of cases un- 
der this article the following trial brief is 
suggested.” 


I ELEMENTS WHICH ARE COMMON TO ALL 
THREE OFFENSES UNDER ARTICLE 113, UCMJ. 


A. That the accused was posted as a sentinel 
or lookout. 

1. Testimony from either the corporal of the 
guard, sergeant of the guard, or officer of the 
day should be introduced as to the posting of the 
sentinel or lookout. 

2. The orders, oral or written, which set the 
limits of the post should be introduced. 

3. The orders, oral or written, assigning the 
accused to the post should be introduced into 
evidence. 

4. That the accused had not been relieved 
prior to the offense. 

26. Winthrop, footnote 85, p. 618. 


27. General Order 17, Department of the Missouri (1861). 
28. JAG Journal, May 1950, Article on Trial Brief, p. 14. 





II ELEMENTS WHICH PIN-POINT THE PARTICU- 
LAR OFFENSE UNDER ARTICLE 113, UCMJ. 
ANY OF THE THREE ELEMENTS NOTED 
BELOW MUST BE PROVED IN ADDITION TO 
THE FOREGOING ELEMENT. 


A. That he was found drunk on his post. 

1. Testimony of the persons who found the 
sentinel or lookout in this condition should be 
introduced. 

2. Medical testimony (Bogen’s Test) , if avail- 
able, may be introduced as to the condition of 
the accused. 

3. Testimony should precisely indicate where 
in relation to the limits of the post the sentinel 
was found. 


B. That he was found sleeping on his post. 

1. Testimony of persons who found the sen- 
tinel or lookout sleeping should be introduced. 
Note: Evidence that the dormant sentinel or 
lookout was disarmed and loose gear removed 
from his person is some evidence of this 
condition. 

2. Testimony should be elicited as to where in 
relation to limits of the post the sentinel or look- 
out was found. 

3. That the sentinel or lookout could perform 
his assigned duties from the position where he 
was found had he been alert. 


C. That he left his post before being regularly 
relieved. 


1. Testimony should be obtained from persons 
who found the sentinel or lookout and where he 
was found in relation to the limits of his post. 

It must be borne in mind that Article 113 by 
its nature is complex and that the evidence must 
prove the allegation made in the charge. How- 
ever, no precise solution can be set forth as what 
to do if a certain set of facts is presented. Each 
case, as stated by Judge Brosman of the United 
States Court of Military Appeals, must stand on 
its own bottom.” 


29. U.S. v. Peterson, 1 USCMA 317, 3 CMR 51. 








DIGESTS ... 


(Continued from page 8) 


Since the sentence adjudged by the court-martial can- 
not be increased but only mitigated by reviewing author- 
ities the Court was of the opinion that justice is fostered 
by allowing reviewing authorities to look outside the rec- 
ord of trial for information as to the sentence. In some 
cases, thé Court noted, as here, these outside factors 


may militate against a reduction. Appeal from the sen- 


tence adjudged by the court-martial, is a matter of legis- 
lative grace, the Court pointed out, so the overall benefit 
is in favor of accused persons. This action of the con- 
vening authority including any excerpts from the service 
record he may choose to include is part of the “entire 
record” which the board of review must consider. The 
accused, the Court advised, should be allowed to rebut or 
éxplain any matter in this action detrimental to him. 
The Court remanded the case to the Judge Advocate Gen- 
eral for submission to a board of review for appropriate 
action. U.S. v. Lanford, 6 USCMA 3871, 20 CMR 87. 
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ARTICLE 31—aAfter being warned of his rights under Article 31 a 
confession made by the accused is not rendered inadmissible be- 
cause it was given in response to a trick question of the investiga- 
tor asking for the information “‘man to man, just between you 
and |.” 

CORPUS DELICTI—A chemical analysis of.urine specimen for nar- 
cotics may corroborate a confession as to the use of narcotics by 
the accused although it does not satisfy certain strict laboratory 
requirements for a positive report of the presence of a narcotic 
substance in the specimen. 


@ After the accused had been taken into custody for 
the wrongful use of narcotics he was questioned by two 
CID investigators. Prior to the questioning he had 
been fully informed of his rights under Article 31, 
UCMJ. During the interview by the two investigators 
the accused did not answer any questions which incrim- 
inated him. At the end of three hours it became nec- 
essary for one of the investigators to leave. “However, 
after the departure of the one investigator, the remain- 
ing member worked a ruse by propounding this ques- 
tion: ‘Man to man, just between you and I, when was 
the last time you used narcotics?’ The accused looked 
around, laughed, seized the bait, and stated: ‘I took 
it the morning before you picked me up the next after- 
noon and took me to the dispensary.’ Not being content 
with his first disclosure, the accused volunteered the 
following helpful information to the investigator. This 
is the agent speaking and he is quoting the accused: 
‘* * * that inasmuch as he [the accused] and I were 
the only ones in the room, I didn’t have any witnesses, 
his words were as good as mine.’ ” 

At the trial the accused’s counsel objected that these 
statements were inadmissible because of (1) a failure 
to warn and (2) inducement, coercion and compulsion 
exercised by the CID agent. The accused was found 
guilty and these findings were affirmed by a board of 
review. 

The Court of Military Appeals also rejected the argu- 
ment of the defense counsel and stated that “the argu- 
ment is not overly-impressive, for the accused was well 
advised that he need not answer any question and that, 
if he did, his answer could be used against him. No 
command status was involved, the parties were dealing 
at arms length, and no subsequent promise, express or 
implied, that any disclosure would be kept confidential, 
was made. The most that can be said in accused’s 
support is that the investigator may have used a stock 
‘trick of the trade’ to catch him off-guard. * * * As- 
suming, without deciding, that the agent intentionally 
indulged in a stratagem to obtain an answer, he neither 
compelled nor coerced nor illegally induced the accused 
to respond. I believe that some ingenuity is permissible 
in dealing with suspects, and we have previously stated 
that a ruse, while frequently deprecated by the courts, 
is nonetheless permitted. United States v. Gibson, 3 
USCMA 746, 14 CMR 164. The method here used is 
more properly catalogued as a clever tactic than as a 
fraudulent technique.” : 

Another problem arose during the trial of this case. 
This involved the argument that there was insufficient 
evidence to establish the corpus delicti, and therefore 
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that the confession should not have been admitted. The 
evidence shows that a negative urinalysis was sub- 
mitted, but an expert chemist and toxicologist testified 
that the specimen had indicated the presence of morphine 
on 5 out of 6 tests. Further, that because of a laboratory 
policy a negative report was submitted unless all six 
tests were satisfied. In commenting on this point the 
Court stated: “We commend the policy adopted by the 
laboratory, but certainly is not needed for the purpose of 
meeting the corpus delicti requirement, as probability is 
all that is required. * * * We, therefore, conclude the 
Government produced sufficient evidence to establish the 
corpus delicti of the crime and that the confession is ad- 
missible and corroborated.” Since the testimony showed 
that the morphine could only get in to the accused’s 
system by way of injection, smoking or drinking and 
no showing was made by the accused of authorized use or 
that the drug was present without his knowledge, the 


. Court affirmed the decision of the board of review. U.S. 


16 


v. Payne, 6 USCMA 225, 19 CMR 351. 


IMPEACHMENT—‘‘When an accused willingly gambles on his ability 
to convince a court-martial that his character is clinically clean, he 
must run the risk that heretofore hidden impurities may be brought 
to light by the prosecution.” 


@ The accused was tried and convicted of the wrongful 
use of narcotics. He was sentenced to a DD, confine- 
ment at hard labor for one year and forfeiture of all 
pay and allowances. The findings and sentence were 
approved by the convening authority and a board of 
review. 

At the trial the accused took the stand in his own 
defense and denied emphatically that he had used nar- 
cotics at any time. Over the strong protests of his 
defense counsel the accused admitted on cross-exami- 
nation that on August 13th he had submitted a second 
urine sample. [The one relied on by the prosecution to 
show the use of narcotics as alleged in the specification 
was taken on August 9th.] Again over the defense 
counsel’s objections the Government was allowed to show 
that the chemical analysis of the second specimen also 
showed the clear presence of morphine. The law officer 
instructed the court members, however, that this evi- 
dence, relating to the narcotics substance in the second 
specimen, could only be considered insofar as it affected 
the accused’s credibility as a witness. 

On appeal to the Court of Military Appeals the ob- 
jection was raised that the law officer erred in permit- 
ting the introduction of evidence of a collateral act of 
misconduct which occurred subsequent to the offense 
charged. The Court rejected this claim of error, how- 
ever, and stated: “we are sure that, when an accused 
willingly gambles on his ability to convince a court- 
martial that his character is clinically clean, he must 
run the risk that heretofore hidden impurities may be 
brought to light by the prosecution. * * * It is anom- 
alous that an accused should be permitted to forsake 
his right to remain silent, to place his credibility in 
issue, and yet be able to testify at will without fear of 
contradiction.” gtsbetedieinessittglimlthebmtends, 19 CMR 
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